also confirmed that he had no personal knowledge of the
condition of the highwall prior to the accident, and that
he did not know whether or not loose, hazardous materials
were in fact present on the highwall for a distance of 150
feet prior to the accident (Tr. 69).  He did state that he
inspected company records pertaining to the condition of the
highwall for the dates prior to the accident, but had no
copy of those records, could recall no particular notations
for the pit in question, and could recall no statements
to the effect that the highwall was a "rough area" (Tr. 69-70)
He also could not recall being contacted by any MSHA
assessment officer concerning the condition of the highwall
after the citation was issued (Tr. 71).  He then explained
that he did recall such a contact, and he also recalled that1
with the exception of the 150 area, the highwall was in
generally good condition (Tr. 72) .

In response to further questions, Mr. Utley believed
that assuming no accident occurred, the highwall Was in such
a state that required it to be scaled.  He was also of the
opinion that mine management should have known that it should
have been scaled (Tr. 73) .  He further explained his position
as follows (Tr. 74-82):

JUDGE KOUTRAS:  Now when they take that
bucket and scrap the highwall, am I to
assume the purpose of that is to take
down any loose, uncohsolidated material?

THE WITNESS:  Yes, sir.

JUDGE KOUTRAS:  Now let's assume that a
mine operator takes the bucket, and let's
assume that in this case the bucket had
acraped the entire 150 feet across this
highwall, scraped it, and then the rock
fell.  Would they then be susceptible to
the charge that they hadn't properly scaled
the highwall?

THE WITNESS:  No, sir.

JUDGE KOUTRAS:  In other words the scraping
with the bucket, is that an acceptable
means of scaling down and taking down loose,
unconsolidated material?

THE WITNESS:  It is at the top of the high-
walls.

JUDGE KOUTRAS:  So you just assume that that
bucket is going to make the swipe and take
everything?

948iria also stated that the condition of the
